
 
 
 

The Federal and State Government of Nigeria’s regulations preventing non-
essential sectors from operating will undoubtedly cause problems in the 

performance of contracts in various sectors. The government’s action 
arguably amounts to change in government policy rather than an act of 

God. This paper will comment on the doctrine of frustration and its 
applicability in the context of a pandemic. Additionally, it will examine the 

impact of the government’s response to the coronavirus in some sectors.  
 

Coronavirus disease (COVID-19) is an infectious disease caused by a newly 
discovered coronavirus and there is no specific treatment identified for the 

infection.1 The world nonetheless is on overdrive in its search for a vaccine 
albeit with attendant conspiracies and suspects. The Nigerian government 

has responded to this worldwide pandemic by declaring a lockdown of 

selected states (Lagos, FCT and Ogun) by issuing the COVID-19 regulations 
20202 in line with the provisions of the Quarantine Act 1926. Other states 

not lockdown by the Federal government have also implemented varied 
levels of precautions and limitations of movement to tackle the spread of 

the disease. The World Health Organization has reported that isolation, 
social distancing3 accompanied by lockdowns has proven to be the most 

effective method of tackling the spread of the disease. However, it comes 
at great cost to businesses as non-essential services are shut down and 

 
1 https://www.who.int/health-topics/coronavirus#tab=tab_1 
2  COVID-19 Regulations 2020 https://pwcnigeria.typepad.com/files/fg-covid-19-

regualtions-1.pdf 
3  https://www.who.int/docs/default-source/coronaviruse/who-china-joint-mission-on-

covid-19-final-report.pdf;  https://www.weforum.org/agenda/2020/03/why-lockdowns-

work-epidemics-coronavirus-covid19/ 

https://www.who.int/docs/default-source/coronaviruse/who-china-joint-mission-on-covid-19-final-report.pdf
https://www.who.int/docs/default-source/coronaviruse/who-china-joint-mission-on-covid-19-final-report.pdf


 
 

forced to work remotely. The closure of both international and internal 
borders has also caused several supply chain challenges coupled with a 

high health risk for the people still working. This understandably has 
created an unfriendly environment for businesses or individuals to comply 

with prior obligations.  The Government regulations whilst disruptive are 
necessary and proportionate to the threat faced as the global death toll 

exceeds 72,0004. Nonetheless, individuals and companies are faced with 
uncertainties and must consider if their contracts are still viable in the light 

of these new facts.  Many shall be turning to the doctrine of frustration to 
discharge non-viable contracts. 

 
Frustration is a common law doctrine that causes the premature 

determination of a lawful agreement due to an intervening event after the 

formation of the contract/agreement that is so fundamental that the law 
regards it as striking the root of the agreement and beyond the 

contemplation of the parties when they entered the agreement.5 The 
doctrine is applicable to all forms of contracts.6 At the occurrence of such 

an intervening event the contract will be deemed frustrated. There are 
common law remedies to a frustrated contract which mainly is restitution 

to avoid unjust enrichment by any of the parties. 
 

The Court of Appeal limited the doctrine of frustration in the case of 
Diamond Bank Ltd v Ugochukwu7 to situations where the intervening 

event destroys a fundamental assumption in the contract and where a force 
majeure clause exists, the event must significantly alter the nature of 

contractual rights of the parties such that performance of the contract’s 
obligations would be unjust. In the Diamond Bank case (supra), Justice 

S. T. HUSAINI, J.C.A. cited examples when the doctrine would be applied 

such as “where the subject matter of the contract has been destroyed or is 
unavailable, where there is death or incapacitation of a party to a contract, 

where the contract has become illegal to perform as a result of new 
legislation, when there is an outbreak of war or where the commercial 

purpose of the contract has failed.”8  The case of Jacob v Afaha states that 
a party that seeks to rely on frustration “must plead and lead satisfactory 

evidence as self-induced frustration is no frustration at all but a breach of 
contract.”9  

 
4 https://who.sprinklr.com – figures as shown on April 7th, 2020  
5 Mazin Engineering Limited v Tower Aluminum (Nig) Ltd. [1993] 5 NWLR (Pt 

295) 526: N.B.C.I v. Standard (Nig.) Eng. Co. Ltd (2002) 8 NWLR (Ppt.768) 

Pg.104 
6 Araka v Momier Construction Company (Nigeria) Ltd (1978) All NLR 219 or 

(1978) 6 – 7 SC 7 
7 Diamond Bank Ltd v Ugochukwu (2008) 1 NWLR (Pt. 1067)  
8 Diamond Bank Ltd v Ugochukwu (2008) 1 NWLR (Pt. 1067); Malik v Kadura 

Furniture & Carpets Co. Ltd (2016) LPELR-41308 (CA), 20, paras. C-E 
9 Jacob v Afaha (2012) LPELR -7854 (CA)”. PER S. T. HUSAINI, J.C.A. 

https://who.sprinklr.com/


 
 

 
The government’s response to COVID-19 may allow contracting parties to 

utilize frustration in the context where the performance of the obligation 
has been made temporarily illegal or impossible by the current government 

regulations. Contracts in which the time for performance is defined or 
where time is of the essence should be allowed to rely on the doctrine. It 

would be unreasonable to expect the performance of a non-essential 
contract as defined by the government during a lockdown. 

 
However, in exploring whether the government regulations will be sufficient 

to invoke the doctrine of frustration in specific cases we refer to the 
guidelines laid in case law. The Supreme Court 

in Nwaolisah v. Nwabufoh held that “a contract is not frustrated merely 

because its execution becomes more difficult or more expensive than either 
party originally anticipated or has to be carried out in a manner not 

envisaged at the time of its negotiation”.10 This gives some guidance in 
the current situation as the actual nature of the obligation to be 

performed is the key issue. At this stage, we shall distinguish service 
contracts from contracts where goods are to be delivered. In service 

contracts, although the manner of delivery of their service may have 
altered, service providers should generally be able to provide their 

services. For example, telecommunication providers will not be excused 
from non-performance of their contracts due to the COVID-19 epidemic 

because they are prima facie able to deliver their services as they are 
classified as essential services. Additionally, their service can be delivered 

and troubleshoot remotely so whilst the lockdown may be unsettling it 
does not make the provision of their services impossible. A similar 

explanation can be canvassed for companies that deliver consulting 

services or similar services not requiring physical presence. The services 
can be delivered albeit in a different manner to what was envisaged by 

parties. Nevertheless, this will not be applicable to all service providers 
especially those who require access to facilities under government 

restrictions for performance and/or execution. Clearly, such classes of 
service providers will be unable to deliver particularly when time is a 

fundamental term in the contract of engagement. A case in point is where 
a law firm, which requires access to court, is unable to deliver on a time-

based instruction due to the lockdown effective in the judiciary. The 
scenario is more frustrating if the instruction is to arrest a vessel ferrying 

an essential cargo like Premium Motor Spirit (PMS) which was allowed to 
berth and discharge in a state under lockdown11 but cannot be arrested, 

 
10 Nwaolisah v. Nwabufoh (2011) LPELR – 2115 (SC) 
11 During the recent presidential address, Lagos was placed on a 14 days lockdown but 

vessels especially those carrying PMS/crude are allowed to berth and discharge under 

strict precautions. 



 
 

pursuant to clients’ time-based instructions due to the persisting lockdown 
at the courts. 

 
Alternatively, contracts for the delivery of non-essential goods may likely 

be able to successfully rely on the COVID-19 restrictions as the reason for 
their non-performance of their contract. Since delivering such goods would 

contravene the regulations in place and would amount to the act becoming 
illegal, which was one of the examples enumerated by S. T. HUSAINI, J.C.A 

in the case highlighted above. Frustration, in this circumstance demands 
the immediate discharge of the contract. The Court in Okereke & 

Anor v. Abia North L.G.A(CA)12 recognized that frustration can 
effectively discharge a contract.   

 

Nevertheless, a distinction can be drawn in this circumstance compared to 
a situation where the regulations cause a delayed delivery as against an 

inability to deliver.  A Hong Kong case Li Ching Wing v Xuan Yi Xiong13 
is illustrative in this regard. In 2003, a tenant’s claim that his tenancy was 

frustrated due to a 10-day isolation order because of the SARS outbreak 
on his apartment which precluded him from inhabiting it during that period 

was rejected. The court held that the time period where the isolation order 
affected his tenancy was insignificant due to the two-year duration of the 

lease, it did not “significantly change the nature of the outstanding 
contractual rights or obligations” of the parties in the case. This 

demonstrates that courts may be unwilling to classify delay as sufficient to 
frustrate a contract when the delay would not materially affect the 

contractual rights of the parties. Although this is only persuasive authority 
to Nigerian courts it presents very relevant considerations because it deals 

with a very similar situation as the current epidemic. 

 
The government regulations will have effects on the Maritime sector despite 

the fact that the sector is still permitted to operate. The decrease in the 
number of ships calling in Nigeria coupled with the restriction placed on 

ships to have spent over 14 days at sea prior to calling at Nigeria will 
undoubtedly lead to delays, late redelivery of vessels, delayed or non-

delivery of cargoes. However, a charter party agreement should contain a 
force majeure clause which should include the procedure to follow in an 

epidemic or a change in government policy. The applicability of a force 
majeure clause will be based strictly on the agreement and if present, the 

parties would not have recourse to the doctrine of frustration. 
 

Incorporate finance agreements there is a Material Adverse Change clause 
(MAC) which aims to permit the lender to call a default if there is an 

 
12 Okereke & Anor v. Abia North L.G.A (2014) LPELR – 23770 (CA)  
13 Li Ching Wing v Xuan Yi Xiong [2004] 1 HKLRD  754 



 
 

unfavorable change in the borrower's position or circumstances.14 This may 
be an option for parties in such agreements if the government regulations 

have caused a significant reduction in the value of the company. Generally, 
banks in Nigeria will always call a default if the borrower is subject to a 

winding-up proceeding, under receivership, bankruptcy or any other 
insolvency proceedings.15  

  
Other options available to parties to mitigate the consequences of the 

government action aside the doctrine of frustration are for parties to 
renegotiate the contract with the new situation in view or suspend the 

contract if consideration has not passed or the contract allows 
modifications. However, this can only be advised if the contract allowed 

such usually within a time frame as there may be cost implications for 

unilateral termination by a party. Also, the parties may be able to rely on 
a force majeure clause if it is available in there; contract preparatory 

exchanges, in-principle contracts or Memorandum of Understanding (MoU). 
 

The far-reaching impact of the COVID-19 pandemic will allow the doctrine 
of frustration to be utilized in a multitude of scenarios however the 

application of the doctrine would be based on the peculiarities of every case 
and the effects of the outbreak had on the feasibility of performing those 

obligations.  

 
14 Journal of International Banking & Financial Law ( 2013) Volume 28 , Issue 8 , “When 

can a material adverse change clause be relied on?” – (2013) 8 JIBFL 497.  

 

 
15 Bankruptcy and Insolvency (Repeal and Re-enactment) Act, 2016, Section 408(d)  

 


